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An answer shoul d denonstrate your ability to analyze the facts
presented by the question, to select the material fromthe
immaterial facts, and to discern the points upon which the case

turns. It should show your know edge and understandi ng of the
pertinent principles and theories of law, their relationship to
each other, and their qualifications and Iimtations. It should

evi dence your ability to apply the lawto the facts given, and to
reason logically in a |awer-1like manner to a sound concl usion
fromthe prem ses adopted. Try to denonstrate your proficiency in
using and applying |egal principles rather than a nmere nenory of

t hem

An answer containing only a statenment of your conclusions wll
receive little credit. State fully the reasons that support them
Al'l points should be thoroughly discussed. Although your answer
shoul d be conpl ete, you should not volunteer information or

di scuss |l egal doctrines that are not necessary or pertinent to the
solution of the problem

Unl ess a question expressly asks for California law, it should be
answered according to | egal theories and principles of general
appl i cation.



QUESTI ON 1

On or about March 19, 1991, Stooge Inc., a Kansas conpany engaged
in the business of preparing and distributing bulk mail, placed a
signed witten order and purchased fromMA.I1.L., an Indiana

manuf acturer of postal nmeters and rel ated equi pnent, a barcodi ng
machi ne for the amount of $30, 250. 00. Thi s machi ne was delivered
to Stooge, Inc. in April 1991. After Stooge, Inc. placed its
order, but prior to the delivery of the barcodi ng machi ne,

MA l.L sent a witten, but unsigned, confirmation which
contained a forum sel ection clause. The forum sel ection cl ause was
not previously discussed by the parties nor was it part of
Stooge’ s original purchase order. The forum selection clause
requires that any claimor controversy arising out of the
agreenent nust be resol ved by an appropriate court within the
State of Indiana.

The barcodi ng machine failed to performas prom sed. Dissatisfied,
Stooge, Inc. sued MA I.L. in a Kansas court for breach of
contract. MA.I.L noves to dismss the lawsuit on the ground that
no enforceable contract exists and in the event the court finds

t he exi stence of a contract the contract requires that any and al
awsuits nmust be filed in Indiana.

Fully di scuss the foll ow ng:

1) Wether there is an enforceabl e contract between Stooge, Inc.
and MA |.L.

2) Assunming there is an enforceable contract, what are the terns
of the contract?



QUESTI ON 2

Larry is a fornmer Los Angel es Rans season ticket holder. He
cones to you with the follow ng story:

Begi nning in 1946, the Rans agreed to offer Larry the right
to renew his season ticket in a subsequent year in return for
purchasi ng season tickets in the present year. Larry was permtted
to renew or upgrade his seat through the 1994 season. Tickets were
allocated on a seniority basis and |ost preference if not renewed
annual | y.

When the Ranms noved from Los Angel es to Anaheimafter the
1979 season, hol ders of season tickets were granted the right to
conparabl e seats at the new facility down the freeway fromits
"parent” city. Larry says he purchased tickets for the 1994 season
believing he could renew the follow ng year. Larry tells you he
did not purchase the tickets "with the intent of watching a poor
perform ng football teamplay for the 1994 season, only to have
the team| eave at the end of the year.” Instead, he purchased his
seat nerely to 'reserve' the seat l|ocation of his season tickets
in the future when he hoped that the Ranms woul d provide a quality
prof essi onal football team product.

In May 1994, the Rans indicated to Larry and other season
ticket holders that there was “no intention to nove the teani out
of the area and "no di scussions had taken place with other cities
with regards to a nove." These representations were false. In
truth, the Rans had engaged in a long termplan with the intent to
nove the team out of the area. The team had hired consultants and
di scussed a nove with other cities. The Rans had no intention of
renew ng existing ticket holders' season tickets for the 1995
season as set forth in the 1994 renewal form The Rans knewits
representations were fal se but made them purely to naintain and
mani pul ate the sales of tickets to season ticket holders and to
gane day purchasers. Larry was unaware of the falsity of these
representations and relied on themto purchase season tickets
t hrough the 1994 season. |In January 1995, the Ranms announced they
were noving to St. Louis. They began selling tickets there under a
"licensing fee arrangenent."” The Rans did not provide Larry with a
renewal formor offer to sell himtickets for 1995.

Assunme that everything Larry has told you can be proven in
court. He would like to, at the very |east, get back the noney he
spent on season tickets for the 1994 season. Advise himas to
whet her or not he has a case for breach of contract and if so what
he may be entitled to by way of damages or other relief.
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SAMPLE ANSWER TO QUESTI ON 1

Is there an enforceabl e contract between M A. I.L. and
St ooge, Inc.?

Whet her an enforceabl e contract exists between the parties
depends upon whether there was a valid acceptance of the offer and
whet her or not there has been conpliance wth the statute of
frauds.

An offer is a manifestation of willingness to enter into a
bargai n comunicated to an offeree so as to invite an acceptance.
Acceptance is a manifestation of assent to the terns of the
bargain nmade in the manner invited or required by the offer. At
conmon | aw, an acceptance had to be the “mrror imge” of the
offer. If the terns of the purported acceptance varied in any way
fromthose of the offer, no matter how trivial or insignificant,

t he purported acceptance had the |legal effect of being a rejection
and a counteroffer. In the instant case, Stooge, by placing its
witten purchase order, nmade an offer to buy the machine for a
price of $30,250,000. To the extent that the witten confirnmation
contained additional or different ternms fromthose contained in
the original offer, it would not have been operative as an
acceptance under the common | aw. However, the instant contract is
for the sale of goods and is governed by Article 2 of the Uniform
Conmmerci al Code. The UCC has softened the harsh effect of the
mrror image rule. Under UCC 8§ 2-207, a seasonabl e expression of
accept ance operates as such, notwi thstanding the fact that it
contains ternms different fromor in addition to those contained in
the original offer.

Hence, under the nore liberal rules of the UCC there is a
val i d acceptance. The only other possible barrier to contract
formation is the Statute of Frauds. Under the Statute of Frauds,
certain types of contracts nust be evidenced by a witing, signed
by the party to be charged. Contracts for the sale of goods for a
price of $500 or nmore are within the statute of frauds, (UCC 2-
201) neaning that the contract’s enforceability depends upon
conpliance with the statute’s witing requirenent. To be
sufficient under the UCC, the witing nust adequately indicate
that the underlying oral transaction is real by indicating the
essential terns and the parties. There is no requirenent that the
witing recite a price. Although the witing nust state a
quantity term the quantity need not be accurately stated. The
contract is nmerely not enforceable beyond the stated quantity.

Most inportantly under the Code, the witing nust be signed by the
party to be charged.



The “party to be charged” is the party seeking to avoid
[iability under the contract. |In this case that party is MA I.L.
Al t hough, there is a witing, in the formof a confirmation sent
by MA I.L. that woul d appear to be sufficient, it is unsigned. An
i mportant exception to the signature requirenent is found in UCC 8§
2-201(2) the so called “nonobjecting nmerchant rule” which states
that a witten confirmati on good agai nst the sender can be used
against the recipient if the recipient fails to object to it
within 10 days. Typically, this nmeans that if Stooge had sent a
signed confirmation to MA. I.L. and the latter failed to object
within the statutory tine, MA I.L. could not avoid the contract
on the grounds of nonconpliance with the witing requirenent of
the Statute of Frauds. However, this case is slightly different.
The confirmatory witing was sent by the party to be charged and
was unsigned. Unless the original signed offer is found to be the
witing to which no objection was nmade, the nonobjecting nmerchant
rule i s not avail able.

However, the signature requirenment does not nean that there
must be a formalized “cursive” signature on the witing. Any mark
that is put on the witing for the purpose of authenticating it
will suffice to satisfy the signature requirenent. Even a
letterhead will do. The witten confirmation sent by MA I.L. my
very well satisfy this requirenent.

Assuni ng the exi stence of a contract, what are its terns?

UCC § 2-207(2) covers the situation of what are the terns of
a contract formed under subdivision 1 of that section. The
addi tional terns becone proposals for addition to the contract.
Bet ween, nerchants, such terns becone part of the contract unless
they materially alter it, acceptance of the offer was limted to
the original ternms, or objection to the terns is made within a
reasonable tinme. Here, both parties are nerchants (i.e., deal
regularly in goods of the kind or hold thensel ves out as having

speci al expertise.) | say this based on the fact that one party
is a maker of postal nmeters and the other party is in the business
of preparing bulk mail. Hence, the additional termw || becone

part of the contract unless it materially alters the contract.

Forum sel ection clauses are not per se unconscionabl e.
(Carnival Cruise Lines v. Shute.) They do not preclude certain
remedi es (such as an arbitration clause which prevents a party
fromgoing to court in the event of a breach) they just limt the
| ocation where a renmedy may be exercised. There is nothing to
indicate that the forum sel ection clause was hidden or *snook
into” the contract (procedural unconscionability) or that it is
unduly harsh or oppressive under all the circunstances
(substantive unconscionability). Therefore, the forum selection
clause is a valid termof the contract.




SAMPLE ANSWER TO QUESTI ON 2

Does Larry Have a Cause of Action for Breach?

The issue here is whether the Ramis promse to offer Larry
the opportunity to renew his season tickets in return for having
purchased season tickets in the preceding season is an enforceable
prom se

The general rule is that an offer remains open until it is
revoked. An offer may be revoked by express or inplied
revocation, |apse, expiration or death of the offerer. A prom se
to keep an offer open for a stated period of tinme is unenforceable
unl ess the prom se not to revoke the offer is supported by
separate consideration (an option contract) or there has been
foreseeabl e detrinmental reliance by the offeree on the prom se not
to revoke. Larry’ s best argunent is that indeed he had an option
to purchase season tickets for the upcom ng season in that his
purchase of tickets the previous season was consi deration
(detriment in that he was under no | egal obligation to buy
tickets) for the promse to keep the offer to allow himto buy
tickets for the upcom ng season open

Can Larry Get Back the Money He Spent for the 1994 Ti ckets?

Larry’s ability to get his noney back is dependent upon his
ability to show that the Ramis were guilty of making a
m srepresentation.

A m srepresentation is an assertion that is not in accord
with the facts. The m srepresentation can relate to an existing
fact or can involve a promse to performan act in the future
whi ch the promi sor has no intention of performng. However,
statenents of opinion do not constitute m srepresentation
M srepresentation may be either intentional or negligent. To be
actionable, the m srepresentation nust involve a material fact.
That is, it nmust go to a matter which would affect the victins
decision as to whether to enter into the bargain. Furthernore,
the victimof the m srepresentation nust rely on the fact
m srepresented. For exanple, one who does not hear a
m srepresentation cannot be said to have relied upon the
m srepresentation.

Traditionally, there was no liability for bare nondiscl osure.
However, the nodern trend is to inply a duty to disclose even in
arms length transactions. |f one party has superior know edge,
and knows the other party has no neans of obtaining know edge of
the fact not disclosed, the laww |l require disclosure.

Here, the facts go beyond “bare nondisclosure.” The facts
show that the Rans stated they had did in fact intend to nove out
of the area although they denied any such intent to Larry and the
ot her season ticket holders. This is actionable
m srepresentation.



VWhat is Larry Entitled to By Way of Danages?

The purpose of contract danmages is to put the injured party
in the position they would have been in had the contract been
fully perfornmed. This is defined as being the expectation
interest. As an alternative neasure of recovery, an injured party
may be conpensated for their reliance interest. The reliance
interest seeks to put the injured party in the position they woul d
have been in had the contract never been nade. As a further
alternative, the injured party nmay have returned to them any
benefits they have conferred upon the other party. This is known
as the restitution interest. Conpensation for any or all of these
interests is subject to the [imtation that the injured party
shoul d not be better off as a result of the other party’s breach.

It is probably not possible to protect Larry’ s expectation
i nterest because he obviously has no interest in having gane
tickets in St. Louis. Furthernore, the anmount of noney to
adequately conpensate Larry for the | oss of the opportunity to
wat ch the Rans is probably not quantifiable. Larry could be
restored to the position he was in by ordering the Rans to refund
the price of the tickets he bought for 1994. This would be be
consistent with the Ranms making restitution for the tickets.



