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An answer shoul d denonstrate your ability to analyze the facts
presented by the question, to select the material fromthe
immaterial facts, and to discern the points upon which the case

turns. It should show your know edge and understandi ng of the
pertinent principles and theories of law, their relationship to
each other, and their qualifications and Iimtations. It should

evi dence your ability to apply the lawto the facts given, and to
reason logically in a |awer-1like manner to a sound concl usion
fromthe prem ses adopted. Try to denonstrate your proficiency in
using and applying |egal principles rather than a nmere nenory of

t hem

An answer containing only a statenment of your conclusions will
receive little credit. State fully the reasons that support them
Al'l points should be thoroughly discussed. Although your answer
shoul d be conpl ete, you should not volunteer information or

di scuss |l egal doctrines that are not necessary or pertinent to the
solution of the problem

Unl ess a question expressly asks for California law, it should be
answered according to |l egal theories and principles of general
appl i cation.



ESTI ON 1

Larry, Moe and Curly jointly owned Bl ackacre. Larry and Me, who
lived in California, entered into negotiations with Shep, who al so
l[ived in California, to sell Blackacre to Shep. Contract
docunments were drawn up. The price was set at $600 per acre.
(1000 acres were being conveyed.) The contract docunents
specifically provided that once Shep paid $600, 000 into escrow and
t he contract documents were signed by Larry, Me and Curly, title
to Bl ackacre woul d pass to Shep and a deed evidencing title would
be delivered to him

Shep signed the contract docunents and he pronptly deposited the
$600, 000 into escrow. The contract docunments were signed by Larry
and Mbe and then nmailed to Curly who lived in New York. Before
Curly received the docunments and could act on the matter, Larry
and Mbe were struck by a serious case of “seller’s renorse” and
called Curly and asked himnot to sign the contract. It was the
intention of Curly to execute these docunments and he woul d have
done so when the contract was sent to himexcept for the pressures
put upon himby Larry and Me to withhold his signature. Larry and
Moe intended to use that fact as grounds to repudi ate the
contract. Curly suffered great uncertainties of mnd concerning
what his proper course of action should be. He went so far as to
tell Moe that he felt that he should sign the contract but he
didn't quite know what to do and he asked Me to tell himdirectly
not to sign as that would relieve his conscience. Me obliged with
this request. As a result, Curly refused to sign. Me and Larry
are refusing to deliver title.

The sellers are now repudiating the contract. The buyer, Shep
desires to enforce the contract. It can be shown that as of the
date Bl ackacre was to be conveyed it had a fair market val ue of
$700 per acre.

1). |Is there an enforceable contract?

2). Assuming there is an enforceable contract, what is Shep
entitled to by way of enforcenent?



ESTI ON 2

Debbi e negoti ated an oral agreenent with Paul, whereby Paul was to
desi gn and construct a house on property in Mlibu. Paul was an
unlicensed contractor, a fact which Debbie was at all tines aware
of .

Debbi e consented to pay Paul the sum of $4, 000,000 for Paul’s
provi sion of design, construction, general contracting and
supervi sion services. She further agreed that Paul would "be paid
progress paynments upon periodi c percentages of project
conpletion.” The parties' oral agreenment was subsequently
menorialized in a witten contract bearing an August 1997 dat e,
whi ch was delivered to Debbie in early Cctober 1997. Debbi e never
signed the contract, despite her prom se to do so. Between June
1996 and Novenber 1997, Debbie assured Paul that the contract
woul d be honored and that Paul would receive full conpensation for
t he construction services he provided under the contract. Pau
timely commenced work on design and construction of the house.

Al t hough the contract called for progress paynents, Debbie never
made any paynments and Paul did not insist upon them bei ng nmade.

In Novenber 1997, when construction was al nost 90% conpl et e,
Debbi e term nated her agreenment with Paul w thout paying himfor
any of the services he had provided under the Contract.

Is there an enforceable contract?
Regar dl ess of whether or not there is an enforceable contract, is

Paul entitled to any conpensation for his work on the Mlibu
house?



ESTI ON 3

After his second marriage, Me brought hone fromthe office a

fol der containing two certificates of insurance on his |ife and
placed it in a dresser drawer. H's forner wife, Margaret was
naned as beneficiary on these certificates and that designation
was never changed. Yet when he brought them hone Moe said to his
wife, Edith: “the beneficiaries are changed . . . and he also said
that he didn’'t want that wonen (Margaret) to have any nore of his
noney.” Edith pronptly notified the issuer of the policies,

St ooge | nsurance Conpany, that the proceeds of the policies were
to be paid to her. Six nonths |ater Me' s house burns down and
St ooge | nsurance, who also issued the fire insurance policy, pays
off on the loss. One year later, Me dies. Both Edith and
Margaret are claimng entitlenent to all of the proceeds of the
life insurance policies.

St ooge | nsurance Conpany conmes to you and asks the foll ow ng
guesti ons:

Who should it pay the proceeds ($1, 000,000) of the life insurance
policies to, Edith or Margaret?

It turns out that after Stooge paid off on the fire insurance
policy they discovered that Me had not nmade prem um paynents on
that policy for several years. Can anything be done to recover
t he $25,000 in unpaid premunms on the fire insurance policy?

Wuld it nake a difference in Stooge’'s abilit
$25,000 in unpaid premuns related to the |if
rather than the fire insurance policy?

y to recover if the
e insurance policies
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Sanpl e Answer to Question 1

Larry, Moe and Curly have prom sed to sell Blackacre. Prom ses
can be categorized as being either absolute or conditional. In
the instant case, the prom se was conditional, i.e., would only
becone effective upon the happening of certain events. A
condition is an act or event not certain to occur, which affects a
duty of performance. Conditions can be either precedent or
subsequent. The occurrence of a condition precedent triggers the
obligation to performsone act or duty. The occurrence of a
condi ti on subsequent discharges the performance of a duty that has
al ready ari sen.

Here, the duty to convey Bl ackacre did not arise until the

$600, 000 was deposited into escrow and all three owners signed.
Here, only two of the three owners signed. Normally, failure of a
condi tion excuses performance. However, Larry and Me by
influencing Curly not to sign, actively procured the failure of a
condition. A party may not assert failure of a condition as a

def ense when they caused that condition not to occur. The
contract is enforceable in spite of the fact it |lacked Curly's

si gnat ure.

Shep's entitlenment to damages or other relief. The objective of
contract damages is to put the injured party in the position they
woul d have been in had the contract been fully perforned. 1In this
case, that means Shep would have title to Blackacre. |If Shep were
pur chasi ng Bl ackacre for investnment purposes or to resell then
nonet ary danages woul d be an adequate renmedy. That could be
neasured as the difference between the contract price and the
market price at the tine of the breach.

On the other hand, if Shep wanted to |live on Bl ackacre nonetary
danages are probably not sufficient. Shep would be entitled to
speci fic performance. Every piece of real property is unique with
respect to its location and hence Shep would be entitled to a
court order conveying Bl ackacre to him



Sanpl e Answer to Question 2

Here we have an oral agreement to design and build a house. Is it
within the Statute of Frauds? The Statute of Frauds requires that
certain types of contracts be evidenced by some witten note or
menor andum t her eof , signed by the party to be charged. Here,
there is no such note or nmeno, Debbie, the welching party, having
never signed. But is it within the Statute of Frauds? The only
possi bl e clause that mght bring it within the statute would be
that provision that says a contract not to be performed within the
space of one year fromthe nmaking thereof is within the statute.
The inmportant |anguage of that clause is "by its terns." Even
though it may be unlikely to conplete a $4, 000,000 house within
one year it is not inpossible. There was nothlng in the terns of
the contract that would require perfornmance in excess of one year,
hence, the Statute of Frauds is not brought into play. The oral
contract is enforceable.

Paul 's status as an unlicensed contractor m ght be a defense that

Debbi e could assert. Court's will not enforce illegal bargains.
Whet her a licensing statute can be asserted as a defense depends
upon the underlying purpose of the statute. |f the purpose of
requiring a license is to insure a mnimmlevel of skill or

conpetence, then the statute is to protect the public and the
unl i censed individual cannot enforce the contract. On the other
hand, if the purpose of requiring a license is nerely to raise
revenue, then the fact that a party is not licensed is not a

def ense. Here, the underlying purpose would appear to be to
insure that contractors who undertake construction projects are
conpetent. Hence, Debbie could successfully assert Paul's |ack of
a license as a defense. Furthernore, even though the contract
called for periodic progress paynents, Paul may have waived his
right to them Wiver is a relinquishment of a known right. Paul,
by his conduct, |ed Debbie to believe he would not insist upon
peri odic paynents.

Al t hough there is no enforceable contract Paul may be entitled to
conpensation on a quasi contract theory. Allow ng Debbie to retain
t he benefit of a $4, 000,000 house for nothing would result in
unjust enrichnent. To avoid this, the court may allow Paul to
recover in quantumneruit or the reasonable value of his services.
This may be | ess than the $4, 000,000 contract price. However, the
quantum neruit measure woul d set the contract price as a ceiling
on recovery.



Sanpl e Answer to Question 3

Moe's forner wife Margaret, is a third party beneficiary of the
contract between Moe and the insurance conpany. A third party who
is not in privity of contract can have enforceable rights if she
can show that the original prom see intended to confer a benefit
upon her either in the formof a gift (donee beneficiary) or to

di scharge a debt (creditor beneficiary) and the prom sor
reasonably understood that intention. Mde, by contracting with

t he i nsurance conpany for its promse to pay Margaret a nonetary
benefit upon his death obviously intended to confer a gift benefit
upon Margaret. As a result, she would have enforceable rights
under the contract. Normally, the original parties to the
contract are free to nodify or elimnate the third party's rights.
However, their ability to do so termnates once the third party's
rights have vested. Vesting takes place when the third party

| earns of the contract and assents to it or changes their position
inreliance on it. Here, there are no facts to suggest that

Mar garet assented to the contract or detrinmentally relied upon it.
Hence, Moe would be free to term nate her rights as a beneficiary.

Having term nated Margaret's rights as a beneficiary, it appears
that Moe attenpted to assign the benefits to Edith. An assignnent
is atransfer of rights. The general rule is that contract rights
may be freely assigned. Was the assignnent effective? No
particul ar words are necessary to create an assignment. All that
is required is some mani festation that the assignor is naking a
present transfer of an existing right. Margaret notified the

I nsurance conpany of the change. Once notified, Stooge |Insurance
becane duty bound to deal with the assignee. |If they made paynent
of the proceeds to the assignor (or Margaret the original third
party benny) they put thenselves at risk for having to pay twi ce.
Based on this analysis Stooge should pay the proceeds to Edith.

The assignee stands in the shoes of the assignor. They take the
assi gnment subject to all the clainms and defenses that coul d have
been asserted agai nst he assignor. In other words, the prom sor
may assert against the assignee any clainms and defenses that coul d
have been asserted against the assignor. Here, Stooge could have
asserted its claimof failure to pay the fire insurance prem uns
agai nst Moe. However, notice of assignment cuts off the right to
set-of f clainms and defenses that do not arise out of the right
bei ng assi gned and that accrues after notice was given. Since

Mar garet gave notice of assignment Stooge has lost its right to
set off this unrelated claim

The sanme is not true for clains that arise out of the right being
assi gned. These clains can be recouped regardl ess of when they
arose. Stooge is entitled to recover the $25,000 in unpaid life

i nsurance prem uns since they relate to the very right

t hat was bei ng assi gned.



